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I: Introduction

Governor Arnold Schwarzenegger has asked the California Sex Offender Management
Board (CASOMB) to review sex offender laws and practices relating to the parole and
post-parole management of convicted sex offender John Gardner. Gardner pled guilty on
April 16, 2010, to the murders of two teenage girls, Chelsea King and Amber Dubois,
with the special circumstance of murder during the course of rape in each case.! He also
pled guilty to assault with intent to rape a third victim. The parties stipulated that the
maximum punishment allowed by law, other than death, will be imposed for these
crimes.” Note that certain information, including summary criminal history information
and psychiatric and health records, is not public information and there are legal
limitations on disclosure.’

This report examines California laws and practices used to monitor convicted sex
offenders to suggest changes that can help prevent such horrific crimes from occurring.
Specific recommendations for change based on the lessons learned from this case are
found at the end of this report. Sex offenders on parole make up less than ten percent of
the registered sex offender population in California.* Seventy-five percent are under no
supervision and restrictions on residence may not apply to many of them, according to
the California Supreme Court.’ Of the 68,000 sex offenders who reside in California
communities, only 6,700 are on parole. Some are on probation (10,000) while the
remaining 51,000 are under no formal supervision. The typical parole or probation term
for a sex offense in California is three to five years.

On May 31, 2000, Gardner was convicted of two counts of lewd and lascivious acts
against a child under 14 (Pen. Code, § 288(a)) and one count of false imprisonment (Pen.
Code, § 236.) Additional charges of a forcible lewd act against a child under 14 (Pen.
Code, § 288(b)), and a misdemeanor count of annoying or molesting a child under 18
(Pen. Code, § 647.6) were dismissed as part of a plea bargain. CASOMB takes no
position on whether the plea was appropriate since we are not aware of the factors
considered by the district attorney and court in entering into and accepting this plea.
There are many factors which enter into consideration when accepting a plea to

" As a factual basis for the plea, Gardner admitted that he raped and strangled Chelsea King on February
25,2010; he raped and stabbed Amber Dubois on February 13, 2009; and he assaulted the third victim with
intent to rape her on December 27, 2009. This report was considered at the meeting of the CASOMB on
April 15, 2010, prior to Gardner’s guilty plea the next day, and could not be reviewed again by the full
CASOMB before it was issued, due to open meeting laws precluding consideration of an issue by more
than two Board members outside of an open meeting of a public body.

? The sentence is likely to be two consecutive life terms in state prison without possibility of parole. The
plea to less than a death penalty term was, according to the prosecutor’s office, entered into in order to
force Gardner to disclose the location of the body of Amber Dubois, and admit to her murder.

? It is important to understand the role of the CASOMB with respect to this report. The CASOMB does not
have the power to compel others to provide testimony or deliver records upon request. Our information is
dependent upon others to work cooperatively with us in an effort to learn from any mistakes, and provide
insightful recommendations in an effort to increase public safety. The recommendations in this report
were made by consensus, or by majority vote of the CASOMB members.

* CASOMB January 2010 report to the Legislature, at p. 45, found at www.CASOMB.org.

> In re E.J. (2010) 47 Cal.4th 1258.



something lesser than the original charges. CASOMB could not discuss the reasons for
the plea in 2000 with the prosecuting attorney due to a gag order in the current case.

The victim of the offenses in 2000 was a 13-year-old girl who had known Gardner for
over a year and who said she had a friendly relationship with him, which was why she
agreed to watch a movie with him at his house. When she refused his sexual advances,
according to the presentencing report, Gardner beat the victim. There were two
aggravating factors and one mitigating factor in the 2000 offense. The aggravating
factors were: (1) the offense involved great violence and a high degree of cruelty, and (2)
the fact that other counts which were dismissed as part of the plea could have added
substantially to the potential prison term. The mitigating factor was that Gardner had no
apparent record of criminal conduct.® The potential sentencing range was probation or
three, six, or eight years in state prison.” The presentencing report by the probation
department recommended six years state prison, which was the final sentence imposed by
the court. Gardner was paroled in 2005 after serving the maximum term permitted by
state law at that time for his convictions. The notes in his file while in prison disclose
that he committed no serious violations while imprisoned. (See timeline of events in the
Gardner case, Attachment 1.)

The media and others have concentrated on that period of time when John Gardner was
involved with the criminal justice system after his first sex conviction. While the
functioning of the current sex offender supervision system is certainly critical to the
review of this case, it cannot be forgotten that the offenses occurred later, when Gardner
was under no formal supervision. Accordingly, our review focuses on potential changes
to the management of sex offenders both while offenders are involved with the criminal
justice system and once they are no longer on parole or probation.

The Office of the Inspector General (OIG) has also been asked to investigate the events
leading to the murder of Chelsea King. The OIG investigation may be more limited in
scope than this report, due to the nature of its mandate to investigate wrongdoing. A
major reason for CASOMB to look into this tragedy is that our focus has always been on
recommending policy that provides for increased public safety and decreased
victimization.  The role of the CASOMB is to critically examine community
participation, local justice efforts, and the state’s role in effective sex offender
management, with an eye to recommending better state and local law and practices for
managing sex offenders.

The focus is not just what could have been done, if anything, to prevent these crimes, but
what can be done to prevent any future crimes of sexual assault, with this case being used
as a lens through which we can examine that goal. For the victims of crimes which have

® The presentencing report in the 2000 case stated Gardner reported having used various prescription
medications for ADHD, and also reported having been physically abused by his father when he was young.
He reported that his natural father was an alcoholic. Gardner had held jobs at a burger place and a sporting
goods store, as well as worked part time while a student in construction, as a lifeguard, and at an
amusement park. Prior to the 2000 offenses, Gardner had graduated from high school with a GPA of 3.2.

7 If Gardner had been convicted on all the original charges, under the sentencing law in 2000, the court
could have sentenced him consecutively on the charges of Penal Code sections 288(b) and 236, which
would have lengthened his sentence, although not significantly. (Pen. Code, § 667.6(c).)



already occurred, California also needs to invest in victim services, to ensure that
victims’ needs are met and that they can fully participate in the criminal justice system.

Unfortunately, there will always be some risk of re-offense by sex offenders, even if
California implements the best possible system for dealing with such offenders.
However, it is CASOMB’s belief that implementation of the recommendations in this
report will contribute significantly to reduce reoffending and prevent future victimization.



II: Findings Related to Parole Supervision of Gardner

CASOMB has examined the record available concerning the Gardner case, and makes the
following findings based on that record, as well as recommendations which are
summarized at the end of this report.

FINDING 1: Research Shows that Living Near A School Has No
Relationship to Where Sexual Re-Offense Occurs

In the opinion of the CASOMB, it is very unlikely that a parole revocation for living near
a school would have changed anything with respect to the crimes that Gardner is now
charged with committing. Residing close to a school has not been found by studies to be
related to where sexual re-offense occurs.® At the time of Chelsea King’s rape and
murder, for example, Gardner was living in Riverside County, but the crimes occurred in
San Diego County, nowhere near his home. That said, since a parole condition was
imposed prohibiting living near a school, parole should have immediately required
Gardner to relocate or face potential parole revocation.

Colorado researchers found that molesters who re-offended while under supervision did
not live closer than non-recidivists to schools or day care centers. They also found that
placing restrictions on the location of supervised sex offender’s residences did not deter
the sex offender from re-offending and was not effective in controlling sexual offending
recidivism. Most importantly, the research found that sex offenders who had a positive
support system in their lives had significantly lower recidivism rates and fewer rule
violations than offenders who had negative or no support. Similarly, the Minnesota
Department of Corrections found that residency restrictions create a shortage of housing
options for sex offenders and force them to move to rural areas where they are likely to
become increasingly isolated with few employment opportunities, a lack of social
support, and limited availability of social services and mental health treatment. Such
restrictions can lead to homelessness and transience, which interfere with effective
tracking, monitoring, and close probationary supervision.’

The record shows that John Gardner was residing in a location between October 2005 and
September 2007 that was within 1/2 mile of a school. (Neither the law nor Gardner’s
conditions of parole prohibited him from living any particular distance from day care
facilities.) There is evidence in Gardner’s file that his parole agent imposed a condition

¥ Calif. Research Bureau report, Nieto & Jung (Aug. 2006) The Impact of Residency Restrictions on Sex
Offenders and Correctional Management Practices: A Literature Review; Colorado Department of Public
Safety, Sex Offender Management Board, Report on Safety Issues Raised by Living Arrangements for and
Location of Sex Offenders in the Community, (Denver: the Board, March 15, 2004); Minnesota Department
of Corrections, Level Three Sex Offenders Residential Placement Issues, 2003 Report to the Legislature (St.
Paul: the Department 2003). Levenson, J., et al., (December 2008), Residential Proximity to Schools and
Daycare Centers: Influence on Sex Offender Recidivism, an Empirical Analysis; and see CASOMB
January 2010 report to the Legislature, at www.CASOMB.org.

? Minn. Dept. of Corrections, supra, at fn 8; Colorado Dept. of Pub. Saf., supra, at fn. 8.



of parole that prohibited him from living within one-half mile of a school that included
grades K- 6.

At the time Gardner was first released from prison, there was no statutory definition of a
high risk sex offender—the Static-99, which defines a high risk sex offender, was not
adopted until a new law went into effect in the fall of 2006.'"° The law that applied to
Gardner was California Penal Code Section 3003, subdivision (g), which at the time of
his release prevented Gardner from residing within one-quarter mile of an elementary
school (grades K-6). The law was later amended while Gardner was on parole to include
grades K — 8, and was further amended in 2006 to expand the residence restriction to one-
half mile and include grades K — 12. This amendment, however, applied the residence
restrictions only to high risk sex offenders. Gardner was never classified by the Static-99
as a high risk sex offender and therefore would not have been precluded by this law from
living near a school once the last change in the law was made by the Legislature.

Prior to the enactment in the fall of 2006 of the state’s current risk assessment law, which
states that a high risk sex offender is someone with a score of 6 and above on the Static-
99 (the current static risk assessment instrument used in California), Parole followed an
internal policy to determine high risk sex offender status. Gardner was later assessed in
2007 by Parole as having a score of 2 on the Static-99 (low to moderate risk), so he was
not classified as a high risk sex offender under either the prior parole policy'' or the new
evidence-based risk assessment tool. As explained later, a more complete risk assessment
utilizing dynamic and danger assessment tools might well have changed that risk
assessment to one of a higher risk offender. CASOMB believes Parole should have
required Gardner to move sooner because he was in violation of the parole condition. If
he had refused, Parole should have referred the matter to the Board of Parole Hearings.

However, even if he had been referred to the Board of Parole hearings when he first
began living at that location, it would not have resulted in screening for sexually violent
predator status, because Gardner first started living at the location in 2005, a year prior to
the enactment of the Jessica’s Law Initiative. Jessica’s Law now mandates that sex
offenders with only one sex offense conviction be screened to determine if they meet
criteria for civil mental commitment as sexually violent predators. We discuss, below,
why Gardner might not have met the criteria for SVP commitment even if his parole had
been revoked and he had been returned to prison after November 7, 2006, the date
Jessica’s Law was enacted.

When a newly assigned parole agent determined in August 2007 that Gardner was living
in a location prohibited by his conditions of parole (near a school), he was required to
move and was scheduled for a parole revocation hearing. An officer of the Board of

' The state’s risk assessment tools (State Authorized Risk Assessment Tool,. i.e., SARATSO) each define
high risk sex offender for purposes of that tool; on the Static-99, a score of 6 and higher is high risk for
that instrument. (See Penal Code section 290.04; www.static99.org.) Parole places offenders with scores
of 4 and above (moderate to high risk) on intensive sex offender supervision case loads.

" Gardner was on a “high control” parole caseload, however, meaning he received a higher level of
supervision than some offenders, because he had committed two felony offenses.



Parole Hearings (BPH) heard Gardner’s parole revocation case, and decided that he
would not be revoked but rather be continued on parole. The decision was based on the
fact that a parole agent had allowed him to reside at the prohibited location earlier, and
that Gardner had been cooperating with all other conditions of parole. CASOMB
recommends that BPH not base a decision not to revoke a parolee on the fact that Parole
allowed the parolee to continue in violation of his parole conditions longer than it should
have. Such an outcome will likely result in continued rule breaking by the parolee.

FINDING 2: Violations of Parole Conditions Should Be Reviewed for
Possible Parole Revocation Because Lack of Cooperation on Supervision
Can Indicate Increased Risk of Sexual Re-Offense

In June 2008 Gardner was cited for possession of less then one ounce of marijuana. This
information was not reported to the Board of Parole Hearings (BPH) ', probably because
it was unclear in this case whether the offense was an infraction or misdemeanor. In some
cases, possession of small amounts of marijuana have been treated as infractions by the
courts.” If the offense was prosecuted as a misdemeanor, referral to BPH was
mandatory. If it was only an infraction, Parole properly used its discretion in determining
whether to refer it to BPH for possible revocation. However, since noncompliance while
on supervision can be an indication of increased risk of re-offense, the parole agent must
carefully review such infractions to determine whether referral to BPH is warranted.
While there is no evidence in the scientific literature that there is any correlation between
use of marijuana and either violent or sexual recidivist behaviors,'* it was still a violation
of his conditions of parole. Although there is no indication in the presentencing report on
Gardner’s 2000 sex offense that Gardner used drugs during that offense, use of drugs
while on supervision demonstrates that the offender is noncompliant with important
parole conditions. Parole conditions should include requirement that the parolee report
any law enforcement contact to his parole officer, including citations. There should be a
regular review by Parole of local law enforcement databases to determine whether such

"2 Parole policy was based on a regulation that states, in part, that criminal behavior is defined as
committing a misdemeanor or felony. (15 Calif. Code of Regulations, section 2616.) Even possession of a
small amount of marijuana is a misdemeanor. (Pen. Code, §11357(b); even though punishable by only a
fine, it is not listed as an infraction in Penal Code section 19.8.)

13" A bill pending in the 2010 session of the California Legislature, SB 1449, would clarify that possession
of a certain amount of marijuana is an infraction, not a misdemeanor. The California Judicial Council is on
record as stating, “Though classified as a misdemeanor, conviction of marijuana possession subjects a
defendant to no greater punishment than that associated with being found guilty of an infraction. Jail time
cannot be imposed, nor can the penalty exceed $100. Normally, the Judicial Council does not take a
position on questions of punishment. In this case, however, the offense is an infraction in everything but
name. This mischaracterization comes at too great a cost for the courts at a time when resources are
shrinking and caseload is growing. Given the comparatively light consequences of the punishment and the
courts' limited resources, the council believes that appointment of counsel and jury trial should be reserved
for defendants who are facing loss of life, liberty, or property greater than $100.” (Sen. Pub. Saf. Analysis,
S.B. 1449 (2010 leg. sess.)

' Boles & Miotto (2003) Aggression and Violent Behavior, 8, 155-174: There is very little evidence to
link marijuana use with violent crime. In one study, cocaine and alcohol use were linked to violent
behavior but cannabis use was not. (S. MacDonald, et al., 33 Addictive Behavior (Jan. 2008) at 201-205.)
However, there is an association between drug use in general and criminal behavior, and specific treatment
is of value in reducing this risk. (Lurigio (Aug. 2000) 27 Criminal Justice and Behavior 27, at 495-528.)



contacts have occurred. When they do occur, Parole must by law refer such cases to BPH
if they are misdemeanors, and should look carefully at infractions to determine whether
referral is warranted. In any case, rule breaking by a parolee should lead to a graduated
system of sanctions. In the case of marijuana use, revocation might be appropriate for
some offenders, but a lesser sanction used with others, depending on risk assessment
instruments used by Parole in determining relevant risk factors pertaining to each
individual’s case."

FINDING 3: GPS Is Only One Tool In Managing Sex Offenders And
Must Be Used In Conjunction With Other Tools That Are Effective In
Preventing Recidivism

Gardner was not being monitored by GPS (Global Position Systems) after he was
discharged from parole in 2008.'° While on parole, Gardner was monitored by passive
GPS monitoring from September 26, 2007 until September 26, 2008, the day of his
discharge from parole supervision. The difference between passive and active
monitoring is that active GPS was used for high risk sex offenders (HRSO) and required
a daily review of GPS tracks and immediate alert for specific notifications. Passive was
used for non-high risk sex offenders and required parole agents to review GPS tracks for
investigative purposes only; all alert notifications were reviewed the next day. In neither
case is someone sitting reviewing GPS reports 24 hours a day. Parole officers check the
GPS tracks periodically, depending on the risk status of the offender.

Five of the “opportunities” to revoke parole, discussed in news accounts, occurred when
Gardner’s GPS monitor alerted his parole agent that the battery on the GPS unit was low.
However, these were not violations of a parole condition. In checking with a technician
from the manufacturer of the GPS units, Satellite Tracking of People LLC (STOP), the
alert for low battery occurs approximately four (4) hours prior to the battery no longer
being operable.!” At the same time as the parole agent receives an alert, the GPS monitor
vibrates on the ankle of the offender, alerting him that he needs to begin making
preparations to recharge his GPS unit.

Typically, parolees are requested to charge their GPS units approximately every 12 hours.
Parole agents discuss this issue with their parolees and encourage them to set up a
schedule where they can recharge their GPS units twice daily. While in theory this
appears to be a very workable arrangement, there are sometimes uncontrollable variables
within the GPS technology that make this system far from perfect. GPS technology
depends on both global satellite transmission and cell phone tower transmission in order
to work properly. The satellite transmission tracks the offender while the cell phone
signal transmits the information to the monitors of the signal. If for some reason the GPS
monitor is in a location that is blocked from access to cell phone towers or the satellite

" Parole is mandated to use a parole violation decision-making instrument in determining which parolees
are referred for revocation. (Penal Code section 3015.)

' Current law requiring paroled sex offenders to wear a GPS for life is widely viewed as unenforceable due
to a failure by the Jessica’s Law Initiative to provide a criminal penalty for persons who refuse to wear a
GPS unit after parole or probation ends.

"7 CASOMB telephone conversation with Brian Moran on April 5, 2010.



tracking the device, (a building or a mountainous area), the GPS unit will continually try
to make contact until such time as it is successful. This may shorten the battery life of
the GPS unit.

These transmission problems can occur without the knowledge of the person wearing the
monitor and therefore the manufacturer relies on the low battery alert to warn all involved
that the GPS unit must soon be recharged. It is a condition of parole that offenders keep
his GPS unit charged and operable. In this case, the battery for Gardner’s GPS unit never
completely discharged or became inoperable. CASOMB recently spoke with a
representative of STOP,'® who said he was not aware of any of the over 90 agencies
throughout the United States utilizing STOP GPS equipment that was revoking parole or
probation based on low battery alerts. He was aware of revocations occurring for several
instances in which the GPS unit became inoperable.

The CASOMB found that GPS monitoring is most effective when utilized only in
conjunction with supervision on probation or parole. Some high risk sex offenders
should be subject to extended supervision, including lifetime supervision for
exceptionally high risk offenders. In order to effectively allocate our resources, GPS
monitoring should be individually tailored to the risk level posed, and primarily used for
moderate to high risk offenders. The CASOMB has also recommended that GPS
monitoring be minimized or eliminated after a defined period of time for most offenders
if there have been no new offenses and there has been satisfactory compliance with all
terms of registration and parole conditions.'”

FINDING 4: Parole Conditions Should Be Narrowly Drawn and Relate to
the Conviction Offense or Relate to Deterring Future Criminality

After Gardner’s arrest, it was reported by news outlets that he had a page on a social
networking web site, MySpace, which was established in 2007, prior to his discharge
from parole. One of Gardner’s parole conditions provided that he could not possess
computer equipment that was attached to a modem or telephonic device. If Gardner
violated this parole condition (a fact not proven at this time), it raises several issues,
including whether Parole could have reasonably been expected to discover he was in
violation of his parole condition, and whether such a parole condition was legal. Under
California law, a condition of parole that completely bans a sex offender from Internet
computer use is overbroad, even when that offender was convicted of child molestation,
unless the crime involved computer use.”’ Gardner’s 2000 child molest offense did not

' CASOMB telephone conversation with Brian Moran on April 5, 2010.
' CASOMB January 2010 report to the Legislature, at p. 47 (www.CASOMB.org/Reports).

%% In re Stevens (2004) 119 Cal.App.4th 1228: held that a condition of parole which completely prohibited a
paroled child molester from possessing or having access to computer hardware or software including the
Internet was overbroad because the defendant’s crime did not involve use of the Internet, and the condition
of parole involved a greater deprivation of liberty than was required to achieve the goals of parole
supervision. (/d. at pp. 1231, 1239; see also U.S. v. Riley (9th Cir. 2009) 576 F.3d 1046, 1048—1050
[although defendant’s crime involved child pornography, condition of supervised release prohibiting him
from using a computer to access any material that relates to minors was overbroad under federal statute];

10



involve Internet use to solicit victims, or to view child pornography. Thus, a complete
ban on Internet use in Gardner’s case would probably have been struck down by a
court.’! The parole restriction must either have a relationship to the crime of which the
offender was convicted, or be related to that offender to deter future criminality.”

In order to ban belonging to a social networking site as a condition of parole, there may
need to be a factual nexus to the offense or offender, such as a record of seeking victims
through newspaper or Internet ads, or through social networking or dating web sites.
Since Gardner’s 2000 offense was against a neighbor whom he had known for a year,
such a ban would have been problematic. =~ A more narrowly drawn ban on
communicating with underage children via the Internet or a social networking site, on the
other hand, would probably have been upheld against legal challenge. Parole policy
needs to define the appropriate boundaries for parole conditions. A complete ban on
computer use was not appropriate in this case, but a ban on contact with minors over the
Internet would have been appropriate as a parole condition.

CASOMB recommends conclude that Parole more narrowly draw parole conditions so
that they can be legally defended when challenged. We also conclude that in this case,
the ban on computer use and even belonging to a social networking site might not have
been upheld, if challenged. Finally, we recommend that Parole establish guidelines for
parole agents regarding checking on compliance with computer-related parole
restrictions.

FINDING 5: Parole Needs to Develop Guidelines For Checking On
Parolees Banned from Internet Use And Provide Appropriate Tools For
Use in Parole Searches of Computers

When a ban on Internet use is properly imposed as a parole condition, such as
communicating with minors over social networking or other Internet web sites, the issue
becomes how to enforce the condition. Parole officers need time to be in the field talking
to parolees and others to check on compliance with parole conditions and to assess
increased risk of re-offense. They must also spend time in the office doing paperwork
checking GPS tracks or Internet compliance, so a balance is necessary. CASOMB
recommends that Parole implement a policy requiring parole agents to check on
compliance with Internet parole conditions on a regular basis. Guidance and training
should be provided to parole officers about the software or Internet means that can be
used to make such checks. Checking a parolee’s computer during a parole search is an
effective tool to determine whether a parolee is complying with the parole condition to

U.S. v. Perazza-Mercado (1st Cir. 2009) 553 F.3d 65, 6974 [complete ban on Internet use at home was not
narrowly tailored for offender whose crime did not involve use of computers].)

L Cf. People v. Harrison (2005) 134 Cal. App.4th 637: complete ban on Internet use upheld because
parolee not only accessed the Internet to view child pornography, but had solicited a 12-year-old for sex
over the Internet.

** The courts seem most willing to condone a complete ban on Internet access if the defendant’s conduct
went beyond merely accessing child pornography, e.g., use of the Internet to lure a minor into a sex act
(U.S. v. Crandon (3d Cir. 1999) 173 F.3d 122, 125), advocating or instructing others on how to access
children for sex (U.S. v. Paul (5th Cir. 2001) 274 F.3d 155, 168), or using the Internet to plan predatory or
violent acts (U.S. v.