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AB 1810, eff. June 27, 2018, &
SB 215, eff. Jan. 1, 2019

u Created PC 1001.36, discretionary mental 
health diversion for defendants in criminal 
proceedings, and amended PC 1370.

u Created “diversion grant fund” ($100 million, 
statewide), to be used for community based 
treatment for defendants suffering from 3 
specified mental illnesses, who are 1370-IST or
“at risk” of becoming 1370-IST.



Eligibility Criteria
u Pretrial (so, not eligible if post-plea/verdict)*
u Charged with a Misdemeanor or Felony, excluding:

u murder or voluntary manslaughter, 
u any offense listed in subdivision (c) of section 290, except 

for PC 314, or 

u PC 11418 (weapons of mass destruction).

u D suffers from a mental disorder (DSM-V)
u “Excluding” ASPD, BPS, and Pedophilia
u Evidence to be provided by D and “shall include” a 

recent diagnosis by “a qualified mental health expert”.
u Expert may rely on examination of the D, D’s medical 

records, arrest reports, or any other relevant evidence.



Eligibility Criteria (cont.)

u D’s mental disorder was a significant factor in the 
commission of the charged offense.

uCourt can review any relevant and credible 
evidence, including police reports, preliminary 
hearing transcripts, witness statements, 
statements by D’s mental health tx provider, 
medical records, reports of qualified experts, etc.

u In the opinion of qualified health expert, D’s 
symptoms of the mental disorder which motivated the 
criminal behavior would respond to MH treatment.



Eligibility Criteria (cont.)

u The court must be satisfied that D will not pose “an 
unreasonable risk of danger to public safety, as defined in 
Section 1170.18, if treated in the community.” (Prop 47 
standard of dangerousness).  

u May consider any relevant factors, including opinions of DA, 
defense, or a qualified MH expert.

u D must consent to diversion and waive right to a speedy 
trial, unless D is mentally incompetent, in which case 
criminal proceedings are already suspended and D cannot 
give valid legal consent to diversion.

u D must agree to comply with treatment as a condition of 
diversion.



Prima Facie showing

u The court may require, at an informal hearing, that the 
defendant make a “prima facie” showing that the 
defendant is eligible and suitable for diversion. 

u The PF hearing may proceed on “offers of proof, reliable 
hearsay, and argument of counsel”. 

u If a prima facie showing is not made, the court may 
summarily deny the request for diversion or grant any 
other relief as may be deemed appropriate; i.e. send out 
for “mental health court” assessment.

u If a prima facie showing is made, the court may set 
another hearing to receive evidence as to D’s 
eligibility/suitability.



People’s rights at a PC 1001.36 hearing
u To cross-examine qualified mental health expert, whose 

opinion is offered by D and to introduce evidence relevant 
to rebut the expert’s opinion.

u To introduce reliable and credible evidence to show that 
Defendant’s mental disorder was not a significant factor 
in the commission of the charged offense or that the 
disorder which did motivate the defendant’s criminal 
behavior would not respond to mental health treatment.

u To offer the prosecutor’s opinion and to provide 
information regarding D’s criminal hx, hx of violence, 
facts of the current charged offense, and any other 
relevant information.



If the court finds D eligible, …
u The court may grant pretrial diversion for up to two years. 
u The court may refer D to a MH tx program, “utilizing 

existing inpatient or outpatient mental health resources”.
u Court may refer to county mental health, existing 

collaborative courts, or assisted outpatient treatment, 
but only if that entity has agreed to accept 
responsibility for treating D, meaning:
uResources must be available, and
uD must be eligible to receive those services

u If requested, court must conduct a hearing regarding 
restitution owed to any V as a result of the diverted 
offense (PC 1202.4(f)), and order payment of restitution 
during the period of diversion.



Diversion “wash-out” provision

u After notice and a hearing, the court may reinstate 
criminal proceedings, modify treatment, or refer D to 
PG for conservatorship investigation, should any of 
the following occur during the period of diversion:
u D is charged with a new misdo reflecting violent 

propensities, alleged to have occurred during the period of 
diversion

u D charged with a new felony of any kind, allegedly 
committed during diversion

u D engaged in criminal conduct rendering him “unsuitable” 
for diversion

u Qualified mental health expert opines either that D is 
performing unsatisfactorily in treatment or that D is gravely 
disabled.



Success on diversion
u Success is defined as “substantial compliance with the 

requirements of diversion,” avoiding “significant” new 
law violations unrelated to D’s mental health condition, 
and the existence of a plan for long-term mental health 
care.

u At the end of the period of diversion, if the defendant has 
performed satisfactorily, the court shall dismiss the 
criminal charges underlying the grant of diversion, the 
arrest shall be deemed never to have occurred, the record 
of the arrest shall be sealed, and the arrest cannot be 
used to deny employment, benefit, license, or certificate, 
except DOJ may disclose the arrest to any peace officer 
application request, and D must disclose it when applying 
for a job as a peace officer, and



Diversion records are admissible at trial, 
if relevant to a fact at issue.
A finding that the defendant suffers from a mental 
disorder, progress reports concerning the defendant's 
treatment, or other records related to a mental disorder 
that were created as a result of participation in, or 
completion of, diversion pursuant to this section or for use 
at a hearing on the defendant's eligibility for diversion 
under this section may not be used in any other proceeding 
without the defendant's consent, unless that information is 
relevant evidence that is admissible under the standards 
described in paragraph (2) of subdivision (f) of Section 28 
of Article I of the California Constitution. 



Prima Facie Showing

u Do I need an expert?  If so, what type of expert?  How 
do I get such an expert?
u For recent diagnosis?

u For “significant factor in the commission of the offense”?

u For “symptoms would respond to treatment” showing?

u For “not likely to commit a superstrike if diverted” showing?

u For treatment plan?

u Do I disclose my client’s (confidential) records for the 
PF hearing?  Do I have to disclose them to the D.A. at 
this stage?  Do I have to “file” them?



Lt. David Petrocelli
Los Angeles County Deputy Sheriff, Advocate 
For Change



Don’t look away!



Feel better about this?
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