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2018 DSH Patient Outcomes-Rpt to 
Legislature
• “IST patients are referred to DSH after a court has determined that 

they are unable to understand the nature of the criminal 
proceedings or assist counsel in the conduct of a defense. These 
defendants are then committed by the court to a DSH facility for 
treatment specifically designed to enable the defendant to proceed 
with trial. Patients receive competency-based treatment and return to 
court once they have regained competency and can effectively assist in 
their trial proceedings. IST patients committed to DSH mostly include 
felony criminal charges, and occasionally include misdemeanor 
charge”



Draft of Training Guidelines Developed 
Under PC 1369(h)(2)-excerpt

• c. Training or experience consisting of: 
• i. At least 24 hours of specialized forensic training relating to 

incompetency evaluations or experience conducting such evaluations.
• ii. At least eight hours of continuing education relating to forensic 

evaluations, completed in the 12 months preceding the appointment.



Example of material suggested for death 
penalty case defense counsel re IST
• Grisso’s Competence To Stand Trial: Just The Basics 2014
• Zapf and Roesch, Evaluation of Competence To Stand Trial (Best 

Practices Series) 2009
• Melton, et al Psychological Evaluations For the Courts (4th Ed)-

2018
• The AAPL Practice Guideline 2007
• CEB Book—updated yearly—Ch 48, competence/mental 

defenses
• ABA Criminal Justice Mental Health Standards 2016



The Due Process based USSC Drope/Dusky
test

• “The two cases that set forth the Constitution’s 
‘mental competence’ standard, Dusky…and 
Drope…specify that the Constitution does not 
permit trial of an individual who lacks ‘mental 
competence.’”  Indiana v. Edwards, 554 U.S. 
164, 170-71 (2008).



Competence requires:

1. Rational as well as factual understanding of the 
proceedings;

2. Sufficient present ability to consult with counsel with a 
reasonable degree of rational understanding;

3. The capacity to understand the objective of the proceedings;
4. The capacity to consult with counsel and to assist in 

preparing the defense;
Indiana v. Edwards, 554 U.S. 164, 170-71 (2002)



The California statute does not quite embody 
the Federal requirements

PC 1367: “Mentally incompetent…if, as a result of 
mental disorder or developmental disability, the 
defendant is unable to understand the nature of the 
criminal proceedings or to assist counsel in the conduct 
of a defense in a rational manner….”



CALCRIM 3451

Is mentally competent if:
• Understands nature and purpose of criminal 
proceedings against him/her

• Assists counsel in a rational manner
• Understands his/her own status and condition in the 
criminal proceedings



Some clarifying information from
People v. Buenrostro (2018) 6 Cal.5th 367
Case raised three important questions for the legal system—and for you:
1. Is PC 1367 constitutionally valid in that it generally defines the 

Drope/Dusky requirements?  Cal Supreme Court rules ‘yes.’
2. Is PC 1367 unconstitutional because of its requirement that there be 

proof of mental disorder or developmental disability as a basis for a 
finding of incompetence?  Cal. SC: ‘no’

3. Do PC 1367 and [old instruction] CALJIC 4.10 misstate the 
standard and erroneously fail to refer to the defendant’s ‘present’ 
ability to assist counsel?  -- court rules no.



Buenrostro takeaway

• PC 1367 is to be interpreted with reference to Dusky/Drope – Drope
addressing “…a person whose mental condition is such that he lacks 
the capacity to understand nature/object of proceedings, consult, 
assist.”  Drope v. Missouri, 420 U.S. 162, 171 (1975).

• Read the instructions – Cal Supreme Court references Godinez v. 
Moran, 509 U.S. 389, 402 (1993), and its explanation that the 
requirement of competence “…seeks to ensure that he has the capacity 
to understand the proceedings and to assist counsel.”



Buenrostro uses various formulations of the 
anchor for a claim of incompetence to stand trial
• “…requirement of proof of mental disorder or developmental disability.”  6 

Cal.5th, at 388.
• “…the due process right not to be tried while incompetent has long been 

understood in terms of the causal relationship between the defendant’s 
mental condition and his or her trial-related functional abilities.”  Id., at 
388-389.

• Uses phrases like mental condition; mental disorder
• Significantly, the court expresses agreement that “…the Dusky standard 

does not require a specific medical diagnosis drawn from the current 
version of the [DSM]… it does not require that the defendant’s mental 
disorder fit neatly into the standard diagnostic taxonomy.”  6 Cal.5th 367, 
390



What did you say ?

•Significantly, the court expresses agreement 
that “…the Dusky standard does not require 
a specific medical diagnosis drawn from the 
current version of the [DSM]… it does not 
require that the defendant’s mental disorder 
fit neatly into the standard diagnostic 
taxonomy.”  6 Cal.5th 367, 390



In terms of practice standards in 2018

• People v. Buenrostro, 6 Cal.5th, at 386, confirms that:  “The due 
process guarantees of both the federal and state Constitutions forbid 
the trial of a criminal defendant while he or she is mentally 
incompetent.”  

• Under a section titled “Legal Background,” the court makes reference 
to Cooper v. Oklahoma, 517 U.S. 348; Dusky v. United States, 362 
U.S. 402 (1960); People v. Medina (1990) 51 Cal.3d 870; Drope v. 
Missouri, 420 U.S. 162 (1975)



Reisner and Piel, Mental Condition 
Requirement in Competency to Stand Trial 
Assessments, 46 JAAPL 86-92 (2018)
• Provides useful discussion of decisions from Ohio and Washington 

indicating what vagaries are left when ‘mental condition’ or ‘mental 
disorder’ is not sufficiently addressed in a statutory scheme.

• Points out that evaluators make a mistake where they equate the 
underlying mental condition to one that has to be present in an insanity 
case.



A look at cases indicates that the Federal due 
process understanding comes as follows:

•As to the Federal constitutional principles 
(Drope, Dusky, Cooper, Riggins, Edwards)

•On the characteristics of competence to stand 
trial as described by the United States Supreme 
Court (Godinez, Riggins, Ryan)



Godinez v. Moran, 509 U.S. 389 (1993), discussed 
in People v. Buenrostro, 6 Cal.5th, at 388-89

So we quote the following language:  “While 
psychiatrists and scholars may find it useful to classify 
the various kinds and degrees of competence, and while 
States are free to adopt competency standards that are 
more elaborate than the Dusky formulation, the Due 
Process Clause does not impose these additional 
requirements.”  Id., at 402-03.



Godinez – the ‘attributes’ framework, 509 U.S., 
at 399-401
• The accused who enters a guilty plea must have the required 

understanding of the charges against him, and a ‘rational as well as 
factual understanding of the proceedings against him.’

• Must be able to decide to give up specified rights to cross-examine; to 
testify; and to confront

• The person who goes to trial must have capacity to decide “whether 
(and how) to put on a defense and whether to raise one or more 
affirmative defenses….”

• These are “the floor” of the due process competence definition.



Attributes of competence

“It stands to reason that the benefits flowing from the 
right to counsel at trial could be affected if an 
incompetent defendant is unable to communicate with 
his attorney.  For example, an incompetent defendant 
would be unable to assist counsel in identifying 
witnesses and deciding on a trial strategy.”  Ryan v. 
Gonzales, 133 S.Ct. 696, 704 (2013).



What does the case law say about the lawyer’s 
information about the client’s the ability to assist 
counsel in the preparation of the defense?
• “We do not suggest that courts must accept without question a 

lawyer’s representation…an expressed doubt by one with ‘the closest 
contact with the defendant’ [citation omitted] is unquestionably a 
factor which should be considered.”  Drope v. Missouri, 420 U.S. 162, 
178-79 (1975).

• “…defense counsel will often have the best informed view of the 
defendant’s ability to participate in his defense.”  Medina v. California, 
505 U.S. 437, 450 (1992).



Note this statement:

• “…one might reasonably expect that the defendant and his 
counsel would have better access than the [prosecution] to the 
facts relevant to the court’s competency inquiry.  Indeed, this 
analysis affords a satisfactory answer to [the] concern about 
the defendant’s possible inability to cooperate with counsel in 
establishing his incompetence: counsel can readily attest to 
such defect or disability.”  People v. Medina (1990) 51 Cal.3d 
870, 885-86.



A look at cases indicates that the Federal due 
process understanding comes as follows:

•As to the Federal constitutional principles 
(Drope, Dusky, Cooper, Riggins, Edwards)

•On the characteristics of competence to stand 
trial as described by the United States Supreme 
Court (Godinez, Riggins, Ryan)



The capacity to assist viewed in context

The capacity to assist in the preparation of the defense, and 
capacity/ability to communicate with counsel is related to the Sixth 
Amendment based definition of effective assistance of counsel from 
Strickland v. Washington, 446 U.S. 668, 689 (1984).  The Court 
discusses the need for lawyer decision making based on “information 
supplied by the defendant.”  Counsel must make informed decisions 
about investigation and preparation either based on communications 
with the client, or based on judgments related to those communications, 
or lack thereof.



This explains the ‘fourth element’ of 
competence

• The incompetent individual lacks the capacity to 
consult with counsel, and/or

• Lacks the capacity to assist in preparing her/his 
defense

Drope v. Missouri, 420 U.S. 162, 171 (1975)



The accused who is competent can legally 
enter a guilty plea (or not) or pursue trial

Godinez v. Moran, 509 U.S. 389 (1993):
• Discusses “rational understanding of proceedings” and demonstrates 

the “capacity to make reasoned choices.”  Id., at 396-97
• Has sufficient rational knowledge and capacity to make rational 

decisions so as to waive (give up) or not to waive rights (self-
incrimination/put on a defense/go to trial or not/cross-examine or 
not).  Id., at 398.

• If going to trial, whether and how to put on a defense and/or whether 
to raise “one or more affirmative defenses.”



Attention to ‘changed circumstances’

• People v. Rodas (2018) 6 Cal.5th 219 – where the accused who has a 
history of incompetence findings is restored through the administration 
of antipsychotic medication but then stops taking that medication and 
begins to demonstrate incoherence and evidences bizarre and irrational 
behavior in court, there is a change in circumstance.

• The California rule is that a court may rely on a prior finding of 
competence unless that court “‘is presented with a substantial change 
of circumstances or with new evidence’ casting a serious doubt on the 
validity of that finding.”  People v. Jones (1991) 53 Cal.3d 1115, 1153; 
accord People v. Rodas (2018) 6 Cal. 5th 219, 231-32.



Basis for expressing an opinion (California)

Cal. Evidence Code:
• 801(b) – opinion must be based on matter perceived or personally 

known to the expert or made known to him/her:
• Of a type reasonably relied upon by an expert on the subject at hand

• 802 – expert may state reasons for opinion, including knowledge; 
experience; training and education on which opinion is based [direct 
observation; assumed facts; reasonably reliable hearsay]



Experts should be attentive to the ‘reliability’ 
standard
• Sargon Enterprises, Inc. v. USC (2012) 55 Cal.4th 747 (“[Ev 

Code 801(b)] clearly permits a court to determine whether the 
matter is of a type on which an expert may reasonably rely.” 
770-71)

• Relies on Lockheed litigation cases (2004) 115 Cal.App.4th

558: “An expert opinion has no value if its basis is unsound. 
[citations omitted] Matter that provides a reasonable basis for 
one opinion does not necessarily provide a reasonable basis 
for another opinion.” Id., at 563.



California’s Gateway Standard for Mental 
Health Testimony under Stoll
People v. Stoll (1989) 49 Cal.3d 1136, 1154-55, uses Evidence Code 
section 801, noting that expert testimony may be based on matter, 
knowledge, experience, and education perceived by the witness or made 
known to the witness “that is of a type that reasonably may be relied 
upon by an expert in forming an opinion upon the subject…”  (citing 
then-existing Evidence Code 801(b)).



Stoll

“ No precise legal rules dictate the proper 
basis for an expert’s journey into the patient’s 
mind to make judgments about his behavior.”  
Stoll, 49 Cal.3d at 1154-55



People v. McDonald (1984) 37 Cal.3d 351
overruled on other grounds

• Addresses the basis for the admissibility of a psychologist’s testimony 
on the relative accuracy of eyewitness identification and/or on the 
factors described in the literature relied on by a proffered psychologist

• McDonald, 37 Cal.3d, at 376-77, fn. 22:  “Not all psychologists, of 
course, have the special knowledge, experience, or training to qualify 
as experts on psychological factors affecting eyewitness 
identification—anymore than all psychiatrists are qualified as experts, 
for example, on the “Munchausen syndrome by proxy.”



Federal courts apply Daubert standard

“…reliability questions may concern the expert’s data, 
method, or his application of the method to the data….”  
U.S. v. Nacchio, 555 F.3d 1234, 1241-42 (10th Cir., 
2009) [The case, like Sargon, involved other than 
mental health experts. Here, valuation of stock]



The Daubert/Kumho Tire Standard

• Daubert v. Merrell Dow Pharm, Inc., 509 U.S. 579 (1993); Kumho 
Tire v. Carmichael, 526 U.S. 137 (1999)

• Daubert 5:  (1) Can the theory be tested?  (2) Has it been tested? 
(3)  Has theory been subject to peer review and publication?  (4) Are 
there standards controlling the methodology; is there a known or 
potential rate of error, (5) Is theory generally accepted in the relevant 
scientific community?

• Not all Daubert factors apply depending on area of expertise and 
subject of testimony (Kumho Tire)



U.S. v. Lopez-Hodgson, 333 F.App’x 347 
(10th Cir., 2009) [unpub]

Review of the challenge to a competence assessment 
methodology where question is whether expert had followed 
methodology employed in hospital setting based evaluation of 
an individual’s competence using a combination of 
observation, interviews, third party interviews, and assessment 
devices
Court allows the expert’s opinion



U.S. v. Merriweather, 921 F.Supp.2d 1265 
(N.D.Ala, 2013)
• Staff psychiatrist in BOP conducts four videotaped interviews; sees 

Merriweather daily for 496 days
• Staff uses outside neuropsychologist and a neuropsychiatrist
• Merriweather interviewed by his lawyer in the presence of a criminal 

law expert
• Competence hearing, government calls three mental health experts; 

two nurses; two correctional officers
• Defense calls three mental health experts; one law expert; a jail 

psychiatrist; client’s sister; client’s former girlfriend



Merriweather and “time spent”

• Court notes: “The validity of using the amount of time spent with 
Merriweather in evaluating an expert witness’s credibility is 
undisputed between the parties.”  Id., at 1294-95



U.S. v. Duhon, 104 F.Supp.2d 663
(W.D.La, 2000)
• Court concludes that hospital-based competence restoration effort did 

not produce reliable evidence of restoration, notwithstanding use of 
competence assessment tools, and testimony from Federal prison 
hospital mental health experts.

• Court observes:  “‘One of the most evident issues is whether the 
assessing professional, usually a psychiatrist or psychologist, really 
knows what would normally go into the defense of the case.’”  Id., at 
669.

• “ ‘Knowledge’ connotes more than subjective belief or unsupported 
speculation”—Id at 678, relying on Daubert at 590



Duhon—Daubert applied

• “The FCI’s forensic evaluation report cites Duhon’s behavior 
and responses in the competency restoration group as 
evidence that he is competent. However, the report contained 
no explanation of what information was presented to Duhon
and what he actually understood as opposed to what he 
memorized in rote responses. Dr. Berger was unable to 
provide any insight because he had never attended one of the 
classes.” Id at 678-9



Awareness of Literature on Reliability

• Skeem, et al., Logic and Reliability of Evaluations of Competence to 
Stand Trial, 22 L. & HUM. BEHAV. 519-47 (1993)

• Rosenfeld, Competence to Stand Trial: Clinician Reliability and the 
Role of Offense Severity, 43 J. FORENSIC SCI. 151-57 (1998)

• Gowensmith, et al., Field Reliability of Competence to Stand Trial 
Opinions: How Often Do Evaluators Agree, and What Do Judges 
Decide When Evaluators Disagree? 36 L. & HUM. BEHAV. 130-139 
(2012)


